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Justice, Health, and Healthcare

Norman Daniels, Tufts University

Healthcare (including public health) is special because it protects normal functioning, which in turn
protects the range of opportunities open to individuals. | extend this account in two ways. First,
since the distribution of goods other than healthcare affect population health and its distribution, |
claim that Rawls’s principles of justice describe a fair distribution of the social determinants of
health, giving a partial account of when health inequalities are unjust. Second, | supplement a prin-
cipled account of justice for health and healthcare with an account of fair process for setting limits
or rationing care. This account is provided by three conditions that comprise “accountability for

reasonableness.”

Three Questions of Justice

A theory of justice for health and healthcare should
help us answer three central questions. First, is
healthcare special? Is it morally important in ways
that justify (and explain) the fact that many socie-
ties distribute healthcare more equally than many
other social goods? Second, when are health in-
equalities unjust? After all, many socially control-
lable factors besides access to healthcare affect the
levels of population health and the degree of health
inequalities in a population. Third, how can we
meet competing healthcare needs fairly under rea-
sonable resource constraints? General principles of
justice that answer the first two questions do not, I
argue, answer some important questions about ra-
tioning fairly. Is there instead a fair process for
making rationing decisions?

About twenty years ago I answered the first
question by claiming healthcare was special be-
cause of its impact on opportunity (Daniels 1981,
1985). Specifically, the central function of health-
care is to maintain normal functioning. Disease
and disability, by impairing normal functioning,
restrict the range of opportunities open to individ-
uals. Healthcare thus makes a distinct but limited
contribution to the protection of equality of oppor-
tunity. Though I construed healthcare broadly to
include public health as well as individual preven-
tive, acute, and chronic care, I ignored other factors
that have a profound effect on population health.
Unfortunately, focusing on just healthcare adds to
the popular misconception that our vastly im-
proved health in the last century is primarily the
result of healthcare.

During the last twenty years, a major literature
has emerged exploring the social determinants of
health. We have long known that the richer people

are, the longer and healthier their lives. The pow-
erful findings of the last couple of decades,
however, have deepened our understanding of the
factors at work producing these effects on popula-
tion health and the distribution of health within
populations. It is less tenable to think that it is
simply poverty and true deprivation that dimin-
ishes the health of some people, for there is grow-
ing evidence that race and class effects operate
across a broad range of inequalities. Since social
policies—not laws of human nature or economic
development—are responsible for the social and
economic inequalities that produce these health ef-
fects, we are forced to look upstream from the
point of medical delivery and ask about the fairness
of the distribution of these goods. Rawls’s theory of
justice as fairness, quite serendipitously, contains
principles that give a plausible account of the fair
distribution of those determinants, thus providing
an answer to the second question (Daniels, Ken-
nedy, and Kawachi 1999, 2000).

During the 1980s I became aware that my ac-
count of just healthcare, like other general theo-
ries, failed to give specific guidance, or gave im-
plausible answers, to certain questions about
rationing (Daniels 1993). Though philosophers
may work out middle-level principles that can
supplement general accounts of distributive justice
and solve these unsolved rationing problems, it is
unlikely that there will be consensus on them in
the foreseeable future. Distributive issues remain
highly contested.

In the absence of consensus on distribution
principles, we need a fair process to establish legit-
imacy for critical resource allocation decisions. My
account of a fair process for addressing these dis-
tributive issues is called “accountability for reason-
ableness” (Daniels and Sabin 1997, 1998a, n.d.). It
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is an attempt to connect views about deliberative
democracy to decision making at various institu-
tional levels, whether public or private, in our
complex health systems.

My goal in this essay is to sketch the central
ideas behind my approach to all three questions
and to suggest how they all fit together. Detailed
arguments can be found in the references. By push-
ing a theory of justice toward providing answers to
all three questions, and not simply the first, I hope
to give a fuller demonstration that justice is good
for our health.

What is the special moral importance of
healthcare?

The central moral importance, for purposes of jus-
tice, of preventing and treating disease and disabil-
ity with effective healthcare services (construed
broadly to include public health and environmen-
tal measures, as well as personal medical services)
derives from the way in which protecting normal
functioning contributes to protecting opportw
nity.! Specifically, by keeping people close to not-
mal functioning, healthcare preserves for people
the ability to participate in the political, social,
and economic life of their society. It sustains them
as fully participating citizens—normal collabora-
tors and competitors—in all spheres of social life.
By maintaining normal functioning, healthcare
protects an individual’s fair share of the normal
range of opportunities (or plans of life) reasonable
people would choose in a given society. This nor-
mal opportunity range is societally relative, de-
pendent on various facts about the society’s level of
technological development and social organization.
Individuals’ fair shares of that societal normal op-
portunity range are the plans of life it would be
reasonable for them to choose were they not ill or
disabled and were their talents and skills suitably
protected against mis- or underdevelopment as a
result of unfair social practices and the conse-
quences of socioeconomic inequalities. Individuals
generally choose to develop only some of their tal-
ents and skills, effectively narrowing their range of

1. Disease and disability, both physical and mental, are
construed as adverse departures from or impairments of
species-typical normal functional organization, or “normal
functioning” for short. The line between disease and dis-
ability and normal functioning is drawn in the relatively
objective and nonevaluative context provided by the bio-
medical sciences, broadly construed (though glaring
misclassifications have also occurred). I ignore the consider-
able controversy in the philosophy of biology about how to
analyze the concept of function (Daniels 1985).
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opportunities. Maintaining normal functioning
preserves, however, their broader, fair share of the
normal opportunity range, giving them the chance
to revise their plans of life over time.

This relationship between healthcare and the
protection of opportunity suggests that the appro-
priate principle of distributive justice for regulat-
ing the design of a healthcare system is a principle
protecting equality of opportunity. Any theory of
justice that supports a principle assuring equal op-
portunity (or giving priority to improving the op-
portunities of those who have the least opportu-
nity) could thus be extended to healthcare. At the
time I proposed this approach, the best defense of
such a general principle was to be found in Rawls’s
theory of justice as fairness (Rawls 1971). One of
the principles Rawls’s social contractors would
choose is a principle assuring them fair equality of
opportunity in access to jobs and offices. This princi-
ple not only prohibits discriminatory bartriers to
access, but requires positive social measures that
correct for the negative effects on opportunity, in-
cluding the underdevelopment of skills and tal-
ents, that derive from unfair social practices (e.g., a
legacy of gender or race bias) or socioeconomic in-
equalities. Such positive measures would include
among other things the provision of public educa-
tion and other opportunity-improving early child-
hood interventions.

Rawls, however, had deliberately simplified the
formulation of his general theory of justice by as-
suming that people are fully functional over a not-
mal life span. His social contractors thus repre-
sented people who suffered no disease or disability
or premature death. By subsuming the protection
of normal functioning under (a suitably adjusted
version of) his principle assuring fair equality of
opportunity, I showed how to drop that idealiza-
tion and apply his theory to the real world. (Rawls
(1993) supports this approach.) In the last two de-
cades, however, other work on egalitarianism has
suggested alternative ways to connect healthcare to
opportunity or to positive liberty or capabilities,
and I shall comment on them shortly. First, I want
to highlight some key elements of my approach.

The fair equality of opportunity account does
not use the impact of disease or disability on wel-
fare (desire satisfaction, happiness, or utility) or
utility as a basis for thinking about distributive
justice. One might have thought, for example, that
what was special about healthcare was that good
health was important for happiness. But illness and
disability may not lead to unhappiness, even if
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they restrict the range of opportunities open to an
individual. Intuitively, then, there is something at-
tractive about locating the moral importance of
meeting healthcare needs in the more objective
impact on opportunity than in the more subjective
impact on happiness.

This analysis fits well with and extends Rawls’s
(1971) nonwelfarist account of primary social
goods. For purposes of justice, Rawls argued, we
should not seek to determine what we owe each
other by measuring our satisfaction or welfare, but
we should measure our levels of well-being by pub-
licly accessible measures. For Rawls this means an
index of primary social goods that includes rights
and liberties, power and opportunity, income and
wealth, and the social bases of self-respect. My ac-
count includes the protection of normal function-
ing within the scope of the primary good of oppor-
tunity. Drawing on insights from Scanlon’s (1975)
discussion of the “urgency” of meeting some “pref-
erences” to relieve decrements in well-being but
not others, my account explains why we believe we
have obligations to assist others in meeting
healthcare needs but not necessarily to provide
them with other things they say they need to make
them happier.

Consider an actual issue where the contrast is
important. People with long-standing disabilities
will often rank their welfare higher than do people
who are merely imagining life with such disabili-
ties. Perhaps people with disabilities accommodate
by adjusting their goals and expectations. Even if
they are more satisfied with their lives than people
without disabilities might expect, there is an ob-
jective loss in their range of capabilities and oppor-
tunities, and that loss is captured by the appeal to a
fair share of an opportunity range. The fair equality
of opportunity account thus avoids a troubling fea-
ture that haunts cost-utility analysis and its treat-
ment of such disabilities.?

Healthcare is of special moral importance, be-
cause it helps to preserve our status as fully func-
tioning citizens. By itself, however, this does not
distinguish healthcare from food, shelter, and rest,
which also meet basic needs of citizens by preserv-
ing normal functioning. Since medical needs are

2. Daniels (1996a) discusses the relationship between the
equal opportunity account and the rationale for “reasonable
accommodation” required of employers under the Ameri-
cans with Disabilities Act; see also Brock (1995). Brock
(1998) discusses the implication of disabilities for cost-
effectiveness analysis; see also Buchanan et al. (2000),
ch. 7.

more unequally distributed than these other needs
and can be catastrophically expensive, they are ap-
propriately seen as the object of private or social in-
surance schemes. It might be argued that we can
finesse the problem of talking about the medical
needs we feel we are obliged to meet for one an-
other if we assure people fair income shares from
which they can purchase such insurance. We can-
not, however, define a minimal but fair income
share unless it is capable of meeting such needs
(Daniels 1985).

Some economists and philosophers may object
that giving special status to health insurance will
be “paternalistic” and inefficient since some people
prefer to trade income for things other than
healthcare.> Our social obligation, however, is to
provide institutions (such as social insurance or
subsidies to buy private insurance) that protect op-
portunity, not to maximize aggregate welfare or
achieve efficiency above all else. The principles of
justice defended here thus depart from utilitarian
goals.

The account sketched here has several implica-
tions for the design of our healthcare institutions
and for issues of resource allocation. Perhaps most
important, the account supports the provision of
universal access to appropriate healthcare—includ-
ing traditional public health and preventive mea-
sures—through public or mixed public and private
insurance schemes. Healthcare aimed at protecting
fair equality of opportunity should not be distrib-
uted according to ability to pay, and the burden of
payment should not fall disproportionately on the
ill (Daniels 1985, 1995; and Daniels, Light, and
Caplan 1996).

Properly designed universal coverage health
systems will be constrained by reasonable budgets,
since healthcare is not the only important good.
Reasonable resource constraints will then require
judgments about which medical needs are more
important to meet than others. Priority setting and
rationing is thus a requirement of justice, since
meeting healthcare needs should not and need not
be a bottomless pit.

The elderly might object that an opportunity
based account of just healthcare will leave them
out in the cold, for their opportunities might seem

3. Economists view an arrangement as efficient or pareto
optimal if no one can be made better off without making
someone else worse off. If some people trade their access to
healthcare through socially provided insurance for other
goods, they are not in a pareto optimal situation.
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to be in the past. We can avoid this by not biasing
our allocations in favor of one stage of life and in-
stead considering the age-relative opportunity
range. Still, treating people differently at different
stages of life—for example, saving resources from
one stage of life for use at another—does not pro-
duce inequalities across persons in the way that dif-
ferential treatment by race or gender does. We all
age—though we do not change gender or race.
Fairness between age groups in designing a health-
care system is appropriately modeled by the idea of
prudent allocation over a life span (Daniels 1988).
Under some conditions of scarcity, this implies
that “pure” rationing by age (where age is not
proxy for other traits) is permissible.?

Some universal coverage healthcare systems
permit a supplementary tier that is purchased by
those who are best off in society. For example, the
British private insurance sector allows about 10%
of the population to have quicker access to services
that others must wait longer for in the British Na-
tional Health Service. Other countries, such as
Norway, prohibit a supplementary tier, fearing it
will undermine the political solidarity needed to
sustain their generous healthcare system. The fair
equality of opportunity account constrains, but
does not rule out, all tiering (Daniels 1998a;
Daniels, Light, and Caplan 1996).

One controversial implication of my approach
provides a way to contrast the fair equality of op-
portunity view with some alternative egalitarian
accounts. In aiming at normal functioning, my ap-
proach views the prevention and treatment of dis-
ease and disability as the primary rationale for
what we owe each other by way of assistance in co-
operative healthcare schemes (Buchanan et al.
2000). Enhancing otherwise normal conditions—
even when they put us at a disadvantage compared
to others through no fault of our own—is then
viewed as “not medically necessary.” For example,

4. The age rationing implied by this account is different in
rationale from that advocated by Callahan (1987), who
thinks the old have a duty to step aside in favor of the
young; it is also different from those who argue for a version
of the “fair innings” view, which gives priority to the young
on the grounds that the old have already had their opportu-
nity to acquire years (see for example, Brock 1989; Wil-
liams 1997); it is also different in rationale from Kamm
(1993), who argues that the young would be worse off than
the old and in that sense “need” years more than the old.
The considerable disagreement about what justice permits,
even among those who accept some forms of age rationing,
argues for the importance of the type of fair process de-
scribed later in this paper.
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there is support in my view for the common insur-
ance practice of covering treatment for very short
children who have growth hormone deficiencies
but not covering it for equally short children who
are otherwise normal.

The objection to my view is that this coverage
policy seems to place too much weight on the pres-
ence of disease and disability and too little on what
really should matter to an account aiming at pro-
tecting opportunity, namely, reducing the disad-
vantage that extreme shortness brings. This objec-
tion might be pressed by those who defend “equal
opportunity for welfare or advantage” (Arneson
1988; G. A. Cohen 1989). Their view rests on the
claim that anyone who suffers bad “brute luck”—a
deficit in welfare or advantage that is no fault of
their own—has a claim on others for assistance or
compensation. In contrast, bad “option luck,” the
result of the choices we make or are responsible for
making, does not give rise to claims on others. A
disadvantage in talents or skills or even height that
is not our fault thus provides a basis for claims on
others for compensation or possibly enhancement.
I argue (Daniels 1990, 2000a) that this view gives
too much centrality to choice or responsibility, a
centrality we do not and should not recognize
when we want to protect our capabilities as citizens
in a democratic society; there are good policy ob-
jections to this view as well (Sabin and Daniels
1994).

A similar objection might be raised from a per-
spective grounded in the importance of positive
liberty or freedom, thought of as our capability to
do or be what we choose (Sen 1980, 1992, 1999).
The claim is that we should not necessarily be fo-
cused on a concept such as disease or disability but
rather on whether individuals have the appropriate
set of capabilities to do or be what they choose.
Perhaps the very short child who is otherwise nor-
mal still lacks a key trait or capability that we
should address.

If we consider more carefully, however, when
differences in capabilities give rise to claims on
others, support for treating the short but normal
child may disappear. Sen (1992) himself notes that
many differences in capabilities will be “incom-
mensurable,” since there will be no consensus
about whether a person is worse off than others.
The short but normal child, for example, may have
an excellent temperament or wonderful social or
cognitive skills. The cases where there is likely to
be agreement that someone is clearly worse off in
capabilities are likely to be captured by the catego-
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ries of (serious) disease and disability. In practice,
then, this view converges much more with the
view I defend than it may appear at first.’

These alternative views obviously deserve more
careful discussion than I can offer here. Still, my
answer to the original question, that the special
moral importance of healthcare derives from the
protection of our opportunities, remains a defensi-
ble member of a family of views connecting
healthcare to our opportunities and capabilities.
Moreover, its practical implications converge more
with those of its cousins than is apparent from the
family quarrels among them.

Which health inequalities are unjust?

Universal access to appropriate healthcare—just
healthcare—does not break the link between social
status and health that I noted earlier, a point
driven home in studies of the effects on health in-
equality of the British National Health Service
(Black et al. 1988; Acheson et al. 1998; Marmot
et al. 1998), and confirmed by work in other coun-
tries as well (Kawachi, Kennedy, and Wilkinson
1999). Our health is affected not simply by the
ease with which we can see a doctor—though that
surely matters—but also by our social position and
the underlying inequality of our society. We can-
not, of course, infer causation from these correla-
tions between social inequality and health inequal-
ity (though later I explore some ideas about how
the one might lead to the other). Suffice to say that,
while the exact processes are not fully understood,
the evidence suggests that there are social determi-
nants of health (Marmot 1999).

If social factors play a large role in determining
our health, then efforts to ensure greater justice in
health outcomes should not focus simply on the
traditional health sector. Health is produced not
merely by having access to medical prevention and
treatment, but also—to a measurably greater ex-
tent—>by the cumulative experience of social con-
ditions over the course of one’s life. By the time a
sixty-year-old heart attack victim arrives at the
emergency room, bodily insults have accumulated
over a lifetime. For such a person, medical care is,
figuratively speaking, “the ambulance waiting at
the bottom of the cliff.” Much contemporary dis-
cussion about reducing health inequalities by in-
creasing access to medical care misses this point.

S. See Daniels (2000a); also Rawls (1993). The conver-
gence is clearer still when Sen (1999) addresses the ways in
which we should focus on our capabilities as citizens—see

Anderson (1999).

Of course, we still want that ambulance there, but
we should be looking as well to improve social
conditions that help to determine the health of so-
cieties.

As I noted earlier, Rawls’s theory of justice as
fairness was not designed to address issues of
healthcare. He assumed a completely healthy pop-
ulation, and argued that a just society must assure
people equal basic liberties, guarantee that the
right of political participation has roughly equal
value for all, provide a robust form of equal oppor-
tunity, and limit inequalities to those that benefit
the least advantaged. When these requirements of
justice are met, Rawls argued, we can have reason-
able confidence that others are showing us the re-
spect that is essential to our sense of self-worth.
The fair terms of cooperation specified by these
principles promote our social and political well-
being.

The conjecture I explore is that by establishing
equal liberties, robustly equal opportunity, a fair
distribution of resources, and support for our self-
respect—the basics of Rawlsian justice—we would
go a long way toward eliminating the most impor-
tant injustices in health outcomes. To be sure, so-
cial justice is valuable for reasons other than its ef-
fects on health (or Rawls could not have set aside
issues of health when arguing for justice as fair-
ness). And social reform in the direction of greater
justice would not eliminate the need to think hard
about fair allocation of resources within the
healthcare system. Still, acting to promote social
justice is a crucial step toward improving our
health because there is this surprising convergence
between what is needed for our social and political
well-being and for our mental and physical health.

To see the basis for this conjecture about
Rawlsian principles, let us review very briefly some
of the central findings in the recent literature on
the social determinants of health. If we look at
cross-national studies, we see that a country’s pros-
perity is related to its health, as measured, for ex-
ample, by life expectancy: In richer countries,
people tend to live longer. But the relationship be-
tween per capita gross domestic product (GDPpc)
and life expectancy levels off at around $8,000 to
$10,000; beyond this threshold, further economic
advance buys virtually no further gains in life ex-
pectancy. This leveling effect is most apparent
among the advanced industrial economies. Never-
theless, even within this relationship, there are
telling variations. Though Cuba and Iraq are
equally poor (each has a GDPpc of about $3,100),

Spring 2001, Volume 1, Number 2



life expectancy in Cuba exceeds that in Iraq by
17.2 years. The poor state of Kerala in India, which
invested heavily in education, especially female lit-
eracy, has health outcomes far superior to the rest
of India and more comparable to those in much
wealthier countries. The difference between the
GDPpc for Costa Rica and the United States is
enormous (about $21,000), yet Costa Rica’s life ex-
pectancy exceeds that of the United States (76.6 to
76.4).

Taken together, these observations show that
the health of nations depends, in part, on factors
other than wealth. Culture, social organization,
and government policies also help determine pop-
ulation health. Variations in these factors—not
fixed laws of economic development—may explain
many of the differences in health outcomes among
nations.

One especially important factor in explaining
the health of a society is the distribution of in-
come: the health of a population depends not just
on the size of the economic pie, but also on how the
pie is shared. Differences in health outcomes
among developed nations cannot be explained sim-
ply by the absolute deprivation associated with low
economic development—Iack of access to the basic
material conditions necessary for health, such as
clean water, adequate nutrition and housing, and
general sanitary living conditions. The degree of
relative deprivation within a society also matters.

Numerous studies support this relative-income
hypothesis, which states, more precisely, that in-
equality is strongly associated with population
mortality and life expectancy across nations (Wil-
kinson 1992, 1994, 1996). Rich countries vary in
life expectancy, and that variation dovetails with
income distribution. In particular, wealthier coun-
tries with more equal income distributions, such as
Sweden and Japan, have higher life expectancies
than the United States, despite having lower per
capita GDP. Likewise, countries with low GDPpc
but remarkably high life expectancy, such as Costa
Rica, tend to have a more equitable distribution of
income.

We find a similar pattern when we compare
states within the United States. If we control for
differences in state wealth, income inequality ac-
counts for about 25% of the between-state varia-
tion in age-adjusted mortality rates (Kennedy,
Kawachi, and Prothow-Stith 1996; Kawachi et al.
1997). Furthermore, a recent study across U.S.
metropolitan areas found that areas with high in-
come inequality had an excess of death compared
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to areas with low inequality—a very large excess,
equivalent in magnitude to all deaths due to heart
disease (Lynch et al. 1998). Longitudinal studies,
which look at a single place over time and examine
widening income differentials, support similar
conclusions.

At the individual level we also find that in-
equality is important. Numerous studies have doc-
umented what has come to be known as the socio-
economic gradient: At each step along the
economic ladder, we see improved health outcomes
over the rung below (even in societies with univer-
sal health insurance). Differences in health out-
comes are not confined to the extremes of rich and
poor, but are observed across all levels of socio-
economic status.

The slope of the socioeconomic gradient varies
substantially across societies. Some societies show a
relatively shallow gradient in mortality rates: Be-
ing better off confers a health advantage, but not so
large an advantage as elsewhere. Others, with com-
parable or even higher levels of economic develop-
ment, show much steeper gradients. The slope of
the gradient appears to be fixed by the level of in-
come inequality in a society. The more unequal a
society is in economic terms, the more unequal it is
in health terms. Moreover, middle income groups
in a country with high income inequality typically
do worse in terms of health than comparable or
even poorer groups in a society with less income
inequality. We find the same pattern within the
United States when we examine state and metro-
politan area variations in inequality and health
outcomes (Kennedy et al. 1998; Lynch et al. 1998).

Earlier, I cautioned that correlations between
inequality and health do not necessarily imply cau-
sation. Still, there are enough plausible and identi-
fiable pathways through which social inequalities
appear to produce health inequalities to make a
reasonable case for causation. In the United States
the states with the most unequal income distribu-
tions invest less in public education, have larger
uninsured populations, and spend less on social
safety nets (Kaplan et al. 1996; Kawachi and Ken-
nedy 1997). Studies of educational spending and
educational outcomes are especially striking. Con-
trolling for median income, income inequality ex-
plains about 40% of the variation between states in
the percentage of children in the fourth grade who
are below the basic reading level. Similarly strong
associations are seen for high school drop-out rates.
It is evident from these data that educational op-
portunities for children in high income inequality
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states are quite different from those in states with
more egalitarian distributions. These effects on ed-
ucation have an immediate impact on health, in-
creasing the likelihood of premature death during
childhood and adolescence (as evidenced by the
much higher death rates for infants and children in
the high inequality states). Later in life these ef-
fects appear in the socioeconomic gradient in
health.

When we compare countries, we also find that
differential investment in human capital—in par-
ticular, education—is a strong predictor of health.
Indeed, one of the strongest predictors of life ex-
pectancy among developing countries is adult lit-
eracy, particularly the disparity between male and
female adult literacy, which explains much of the
variation in health achievement among these coun-
tries after accounting for GDPpc. For example,
among the 125 developing countries with GDPpcs
of less than $10,000, the difference between male
and female literacy accounts for 40% of the varia-
tion in life expectancy (after factoring out the effect
of GDPpc). In the United States differences among
the states in women'’s status—measured in terms of
economic autonomy and political participation—
are strongly correlated with higher female mortal-
ity rates.

These societal mechanisms—for example, in-
come inequality leading to educational inequality
leading to health inequality—are tightly linked to
the political processes that influence government
policy. For example, income inequality appears to
affect health by undermining civil society. Income
inequality erodes social cohesion, as measured by
higher levels of social mistrust and reduced partici-
pation in civic organizations. Lack of social cohe-
sion leads to lower participation in political activ-
ity (such as voting, serving in local government,
volunteering for political campaigns). And lower
participation, in turn, undermines the responsive-
ness of government institutions in addressing the
needs of the worst off. States with the highest in-
come inequality, and thus lowest levels of social
capital and political participation, are less likely to
invest in human capital and provide far less gener-
ous social safety nets (Kawachi and Kennedy
1999).

Rawls’s principles of justice thus turn out to
regulate the key social determinants of health. One
principle assures equal basic liberties, and spe-
cifically provides for guaranteeing effective rights of
political participation. The fair equality opportu-
nity principle assures access to high quality public

education, early childhood interventions (includ-
ing day care) aimed at eliminating class or race
disadvantages, and universal coverage for appropri-
ate healthcare. Rawls’s “Difference Principle” per-
mits inequalities in income only if the inequalities
work (e.g., through incentives) to make those who
are worst off as well off as possible. This principle
is not a simple “trickle down” principle that toler-
ates any inequality so long as there is some benefit
that flows down the socioeconomic ladder; it re-
quires a maximal flow downward. It would there-
fore flatten socioeconomic inequalities in a robust
way, assuring far more than a “decent minimum”
(Cohen 1989). In addition, the assurances of the
value of political participation and fair equality of
opportunity would further constrain allowable in-
come inequalities.

The conjecture is that a society complying with
these principles of justice would probably flatten
the socioeconomic gradient even more than we see
in the most egalitarian welfare states of northern
Europe. The implication is that we should view
health inequalities that derive from social determi-
nants as unjust unless the determinants are distrib-
uted in conformity with these robust principles.
Because of the detailed attention Rawls’s theory
pays to the interaction of these terms of fair cooper-
ation, it provides us—through the findings of so-
cial science—with an account of the just distribu-
tion of health.

The inequalities in the social determinants that
are still permitted by this theory may produce a so-
cioeconomic gradient, albeit a much flatter one
than we see today. Should we view these residual
health inequalities as unjust and demand further
redistribution of the social determinants?

I believe the theory I have described does not
give a clear answer. If the Rawlsian theory insists
that protecting opportunity takes priority over
other matters and cannot be traded for other gains
(and Rawls generally adopts this view), then resid-
ual health inequalities may be unjust. If health can
be traded for other goods—and all of us make such
trades when we take chances with our health to
pursue other goals—then the account may be more
flexible (Daniels, Kennedy, and Kawachi 1999).
Still, Rawls’s principles give us more specific gui-
dance in thinking about the distribution of the so-
cial determinants than is given by the fair equality
of opportunity account of just healthcare alone.

I noted earlier that there is considerable con-
vergence between the opportunity-based view I de-
fend and A. K. Sen’s (1992) appeal to a capabili-
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ties-based account (or freedom based account) of
the target of justice. The convergence is even more
pronounced when Sen (1999) discusses the ways in
which health in developing countries is affected by
different development stategies and emphasizes
the importance of education and the growth of
democratic culture and institutions. Rawls’s focus
on the “capabilities of free and equal citizens” sug-
gests the convergence works in both directions
(Daniels 2000a). Both approaches allow us talk in-
formatively about justice and the distribution of
health.

When are limits to healthcare fair?

Justice requires that all societies meet healthcare
needs fairly under reasonable resource constraints.
Even a wealthy, egalitarian country with a highly
efficient healthcare system will have to set limits to
the healthcare it guarantees everyone (whether or
not it allows supplementary tiers for those who can
afford them). Poorer countries have to make even
harder choices about priorities and limits. How-
ever important, healthcare is not the only impor-
tant social good. All societies must decide which
needs should be given priority and when resources
are better spent elsewhere.

How should fair decisions about such limits be
made? Under what conditions should we view such
decisions as a legitimate exercise of moral au-
thority?

Answering these questions would be much
simpler if people could agree on principles of dis-
tributive justice that would determine how to set
fair limits to healthcare. If societies agreed on such
principles, people could simply check social deci-
sions and practices against the principles to see if
they conformed with them. Where decisions, prac-
tices, and institutions fail to conform, they would
be unjust and people should then change them.
Disagreements about the fairness of actual distri-
butions would then be either disagreements about
the interpretation of the principles or about the
facts of the situation. Many societies have well-
established and reliable, if imperfect, legal proce-
dures for resolving such disputes about facts and
interpretations.

Unfortunately, there is no consensus on such
distributive principles for healthcare. Reasonable
people, who have diverse moral and religious views
about many matters, disagree morally about what
constitutes a fair allocation of resources to meet
competing healthcare needs—even when they
agree on other aspects of the justice of healthcare
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systems, such as the importance of universal access
to whatever services are provided. We should ex-
pect, and respect, such diversity in views about ra-
tioning healthcare. Nevertheless, we must arrive at
acceptable social policies despite our disagree-
ments. This moral controversy raises a distinctive
problem of legitimacy: Under what conditions
should we accept as legitimate the moral authority
of those making rationing decisions?
I shall develop the following argument:

1. We have no consensus on principled solutions
to a family of morally controversial rationing
problems, and general principles of justice for
health and healthcare fail to give specific gui-
dance about how to solve them (Daniels 1993);

2. In the absence of such a consensus, we should
rely on a fair process for arriving at solutions to
these problem and for establishing the legiti-
macy of rationing decisions (Rawls 1971); and

3. A fair process that addresses issues of legitimacy
will have to meet several constraints that I shall
refer to as “accountability for reasonableness”
(Daniels and Sabin 1998a); these constraints tie
the process to deliberative democratic proce-
dures (Daniels and Sabin 1997, n.d.). This issue
of legitimacy and fair process arises in both
public and mixed public-private healthcare sys-
tems and it must be addressed in countries at all
levels of development.

To support the first step of the argument, con-
sider a problem that has been labeled the “priori-
ties problem” (Daniels 1993; Kamm 1993): How
much priority should we give to treating the sick-
est or most disabled patients? To start with, imag-
ine two extreme positions. The Maximin position
(“maximize the minimum”) says that we should
give complete priority to treating the worst off pa-
tients. One might think that Maximin is implied
by the fair equality of opportunity account (though
I believe my account is only committed to giving
some priority to the worst off, placing it in a broad
family of views that leave the degree of priority
unspecified). The Maximize position says that we
should give priority to whatever treatment pro-
duces the greatest net health benefit (or greatest
net health benefit per dollar spent) regardless of
which patients we treat.

Suppose comparable resources could be in-
vested in Technologies A or B, but the resources
are “lumpy” (we cannot introduce some A and
some B), and we can only afford one of A or B in
our healthcare budget. The Maximin position
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would settle the matter by determining whether
patients treated by A are worse off before treatment
than patients treated by B. If so, we introduce A; if
patients treated by B are worse off, we introduce B.
If the two sets of patients are equally badly off, we
can break the tie by considering to whom we can
provide the most benefit. The Maximize position
chooses between A and B solely by reference to
which produces greatest net benefit.

In practice, most people are likely to reject
both extreme positions (Nord 1995, 1999). If the
benefits A and B produce are nearly equal, but pa-
tients needing A start off much worse than patients
needing B, most people seem to believe we should
introduce A. They prefer to provide A even if they
know we could produce somewhat more net health
benefit by introducing B. But if the net benefit
produced by A is very small, or if B produces
significantly more net benefit, then most people
will overcome their concern to give priority to the
worst off and will prefer to introduce B to A. Some
people who would give priority to patients need-
ing A temper their preference if those patients end
up faring much better than patients needing B.
Disagreement persists: A definite but very small
minority are inclined to be maximizers and a
definite but very small minority are inclined to be
maximiners. Most people fall in between, and they
vary considerably in how much benefit they are
willing to sacrifice in order to give priority to
worse off patients.

Two other types of rationing problems also
suggest we are not straight maximizers or
maximiners, though we lack principled character-
izations of acceptable middle-course solutions
(Daniels 1993). The Fair Chances/Best Outcomes
problem asks, “Should we give all who might
benefit some chance at a resource, or should we
give the resource to those who get the best out-
come?” The Aggregation problem asks, “When do
lesser benefits to many outweigh greater benefits to
a few?”

Two strategies have been pursued to address
these kinds of rationing problems, one philosophi-
cal, one empirical. The philosophical approach,
brilliantly exemplified by Kamm’s work (1993),
examines subtly varied hypothetical cases, seeking
to reveal agreement on a complex set of underlying
principles that can account for the judgments the
philosophical inquirer makes about these cases.®

6. Kamm insists on exploring hypothetical cases or
thought experiments rather than real ones, attempting to

This strategy may well help us arrive at middle-
level principles for addressing these rationing
problems, and it should be pursued by others.
Nevertheless, given the subtlety of the method and
the likelihood that some disagreements about cases
will reflect broader moral disagreements about
other matters, I do not believe this method will
produce consensus on such principles in the fore-
seeable future. The insights from this approach are
important inputs into a fair, deliberative process of
decision making, but they are not a substitute for
such a fair process.

The empirical approach has been ingeniously
developed by the economist Erik Nord (1999),
who also explores hypothetical cases by asking
groups of people “person-tradeoft” questions.
These questions are a variation on a standard eco-
nomic approach seeking “indifference” points or
curves reflecting when an individual finds two
benefits or outcomes equivalent. For example, if we
can invest only in treatments A and B, and A is
used for people more seriously ill than B, we might
ask how many treatments with B someone would
trade for some number of treatments with A. Nord
hopes this approach can uncover the structure of
moral concerns in a population of people. A key
risk of the method is that it disguises moral dis-
agreement by talking about a “range” of responses.
For this, and other reasons I discuss elsewhere
(Daniels 1998c, 2000b), the results of Nord’s work
can help inform fair, deliberative decision processes
but cannot substitute for them.

If we have persistent disagreements about prin-
ciples for resolving rationing problems, then we
must retreat to a process all can agree is a fair way
to resolve disputes. The retreat to procedural jus-
tice as a way of determining what is fair when we
lack prior agreement on principles is a central fea-
ture of Rawls’s account (thus “justice as [proce-
dural} fairness”). Rather than argue for this famil-
iar approach (the second step of my argument
above), I shall move directly to characterizing the
features of such a fair process.

We would take a giant step toward solving the
problems of legitimacy and fairness that face pub-
lic agencies and private health plans making limit-

isolate more clearly in these cases the relevant features that
motivate our judgments. She believes that her method will
uncover an “internal program” or underlying moral struc-
ture to our beliefs. Crucial to this approach is the claim that
people will agree on a central range of cases, that is that
others will have the same responses Kamm does to them.
For doubts about the method, see Daniels (1998b).
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setting decisions if the following four conditions
were satisfied (Daniels and Sabin 1997):7

Publicity Condition: Decisions regarding
coverage for new technologies (and other limit-
setting decisions) and their rationales must be
publicly accessible.

Relevance Condition: The rationales for cov-
erage decisions should aim to provide a rezson-
able construal of how the organization (or soci-
ety) should provide “value for money” in
meeting the varied health needs of a defined
population under reasonable resource con-
straints. Specifically, a construal will be “rea-
sonable” if it appeals to reasons and principles
that are accepted as relevant by people who are
disposed to finding terms of cooperation that
are mutually justifiable.

Appeals Condition: There is a mechanism for
challenge and dispute resolution regarding
limit-setting decisions, including the opportu-
nity for revising decisions in light of further
evidence or arguments.

Enforcement Condition: There is either vol-
untary or public regulation of the process to
ensure that conditions 1-3 are met.

The guiding idea behind the four conditions is
to convert private health plan or public agency de-
cisions into part of a larger public deliberation
about how to use limited resources to protect fairly
the health of a population with varied needs. The
broader public deliberation envisioned here is not
necessarily an organized democratic procedure,
though it could include the deliberation underly-
ing public regulation of the healthcare system.
Rather, it may take place in various forms in an ar-
ray of institutions, spilling over into legislative
politics only under some circumstances. Meet-
ing these conditions also serves an educative
function. The public is made familiar with the
need for limits and appropriate ways to reason
about them.

The first condition requires that rationales for
decisions be publicly accessible to all affected by
them. One American health plan, for example, de-
cided to cover growth hormone treatment, but

7. The conditions described were developed independently
but fit reasonably well with the framework of principles for
democratic deliberation developed by Gutmann and
Thompson (1996). For some reservations about their ap-
proach, see Daniels (1999).
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only for children who are growth hormone defi-
cient or who have Turner’s syndrome. It deliber-
ated carefully and clearly about the reasons for its
decision. These included the lack of evidence of
efficacy or good risk/benefit ratios for other groups
of patients, and a commitment to restrict coverage
to the treatment of disease and disability (as op-
posed to enhancements). It did not, however, state
these reasons in its medical director’s letter to cli-
nicians or in support materials used in “shared de-
cision making” with patients and families about
the procedure. It’s reasons were defensible ones
aimed at a public good all can understand and see
as relevant, the provision of effective and safe treat-
ment to a defined population under resource con-
straints. The restriction to treatment rather than
enhancement requires a moral argument, however,
and remains a point about which reasonable people
can disagree, as we saw earlier.

One important effect of making public the rea-
sons for coverage decisions is that, over time, the
pattern of such decisions will resemble a type of
“case law.” A body of case law establishes the pre-
sumption that if some individuals have been
treated one way because they fall under a reason-
able interpretation of the relevant principles, then
similar individuals should be treated the same way
in subsequent cases. In effect, the institution gen-
erating the case law is saying, “We deliberate care-
fully about hard cases and have good reasons for
doing what we have done, and we continue to
stand by our reasons in our commitment to act
consistently with past practices.” To rebut this pre-
sumption requires showing either that the new
case differs in relevant and important ways from
the earlier one, justifying different treatment, or
that there are good grounds for rejecting the rea-
sons or principles embodied in the earlier case.
Case law does not imply past infallibility, but it
does imply giving careful consideration to why
earlier decision makers made the choices they did.
It involves a form of institutional reflective equi-
librium, a commitment to both transparency and
coherence in the giving of reasons.

The benefits of publicity in the form of case law
are both internal and external to the decision-mak-
ing institution. The quality of decision making
improves if reasons must be articulated. Fairness
improves over time, both formally, since like cases
are treated similarly, and substantively, since there
is systematic evaluation of reasons. To the extent
that we are then better able to discover flaws in our
moral reasoning, we are more likely to arrive at fair
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decisions. Over time, people will understand
better the moral commitments of the institutions
making these decisions.

The Relevance Condition imposes two impor-
tant constraints on the rationales that are made
publicly accessible. Specifically, the rationales for
coverage decisions should aim to provide (a) a rez-
sonable construal of (b) how the organization (or so-
ciety) should provide “value for money” in meeting
the varied health needs of a defined population un-
der reasonable resource limits. Both constraints
need explanation.

We may think of the goal of meeting the varied
needs of the population of patients under reason-
able resource constraints as a characterization of the
common or public good pursued by all engaged in the
enterprise of delivering and receiving this care.
Reasoning about that goal must also meet certain
conditions. Specifically, a construal of the goal will
be “reasonable” only if it appeals to reasons (evi-
dence, values, and principles) that are accepted
as relevant by “fair-minded” people. By “fair-
minded” I mean people who seek mutually jus-
tifiable terms of cooperation. The notion is not
mysterious, since we encounter it all the time in
sports. Fair-minded people are those who want to
play by agreed-upon rules in a sport and prefer
rules that are designed to bring out the best in that
game. Here we are concerned with the game of de-
livering healthcare that meets population needs in
a fair way.

Recall the restriction on the use of growth hor-
mone treatment to those with growth hormone
deficiency. As I noted earlier, some object that a
theory that emphasizes protecting equal opportu-
nity, as mine does, should also use medical inter-
ventions to eliminate extreme but normal short-
ness if it is disadvantaging. Still, proponents on
both sides of this dispute can recognize that rea-
sonable people might disagree about the specific
requirements of a principle protecting opportu-
nity. Both sides of the dispute about the scope of
the goals of medicine nevertheless must recognize
the relevance and appropriateness of the kind of
reason offered by the other, even if they disagree
with the interpretation of the principle or the ap-
plications to which it is put.

Consider further the implications of the Rele-
vance Condition. “Including this treatment bene-
fits me (and other patients like me),” just like “ex-
cluding this treatment disadvantages me (or other
patients like me),” is not the kind of reason that
meets the constraints on reasons. Because compara-

tive coverage decisions always advantage some and
disadvantage others, mere advantage or disadvan-
tage is not a relevant reason in debates about cover-
age. If, however, a coverage decision disadvantages
me compared to other patients similar to me in all
relevant ways, then this is reason based on disad-
vantage that all must think is relevant. Also, if a
coverage decision disadvantages someone (and oth-
ers like him or her) more than anyone need be dis-
advantaged under alternatives available, then this
too is a reason that all must consider relevant.
How should we view the claim that a treat-
ment “costs too much”? First, suppose this is a
claim about relative cost-effectiveness or worthi-
ness. People who share in the goal of meeting the
varied medical needs of a population covered by
limited resources would consider relevant the
claim that a particular technology falls below some
defensible threshold of cost-effectiveness or relative
cost-worthiness. Suppose, however, the claim that
something “costs too much” refers to its effects on
profits or competitiveness. Supporting this claim
often requires providing information that private
health plans will not reveal (for good business rea-
sons), often turns on economic and strategic judg-
ments requiring special experience and training,
and ultimately depends on a much more funda-
mental claim about the design of the system,
namely, that a system involving competition in
this sort of market will produce efficiencies that
work to the advantage of all who have medical
needs. My point is not that these reasons fail to
meet the Relevance Condition, but that providing
support for them requires information that is often
not available, that is hard to understand when it is
available, and that ultimately depends on funda-
mental moral and political judgments about the
feasibility of quite different alternative systems for
delivering healthcare. Nevertheless, if for-profit
health plans are to comply with the Relevance
Condition, they must either be willing to provide
information they would ordinarily not make pub-
lic, or make their decisions on the basis of reasons
that they can defend to other relevant stakeholders.
The constraints here imposed on reasons have a
bearing on a philosophical debate about the legiti-
macy of democratic procedures. An aggregative or
proceduralist conception of democratic voting sees
it as a way of aggregating preferences. Where,
however, we are concerned with fundamental dif-
ferences in values, not mere preferences, an aggre-
gative view seems inadequate. It seems insensitive
to how we ideally would like to resolve moral dis-
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putes, namely through argument and deliberation.
An alternative “deliberative” view imposes con-
straints on the kinds of reasons that can play a role
in deliberation. Not just any preferences will do.
Reasons must reflect the fact that all parties to a
decision are viewed as seeking terms of fair cooper-
ation that they accept as reasonable. Even if we
have to rely on a majority vote to settle a disagree-
ment where there are serious moral issues involved,
if the reasons are constrained to those all must view
as relevant, then the minority can at least assure it-
self that the preference of the majority rests on the
kind of reason that even the minority must ac-
knowledge appropriately plays a role in delibera-
tion. The majority does not exercise brute power of
preference but is instead constrained by having to
seek reasons for its view that are justifiable to all
who seek mutually justifiable terms of cooperation.

The Appeals and Enforcement Conditions in-
volve mechanisms that go beyond the publicity re-
quirements of the first two conditions. When pa-
tients or clinicians use these procedures to
challenge a decision, and the results of the chal-
lenge lead effectively to reconsideration of the de-
cision on its merits, the decision-making process is
made iterative in a way that broadens the input of
information and argument. Parties that were ex-
cluded from the decision-making process, and
whose views may not have been clearly heard or
understood, find a voice, even if after the original
fact. The dispute resolution mechanisms do not
empower enrollees or clinicians to play a direct,
participatory role in the actual decision-making
bodies, but that does not happen in many public
democratic processes either. Still, it does empower
them to play a more effective role in the larger so-
cial deliberation about the issues, including in
those public institutions that can play a role in reg-
ulating private health plans or otherwise constrain-
ing their acts. The mechanisms we describe thus
play a role in assuring broader accountability of
private organizations to those who are affected by
limit-setting decisions. The arrangements required
by the four conditions provide connective tissue to,
not a replacement for, broader democratic processes
that ultimately have authority and responsibility
for guaranteeing the fairness of limit setting deci-
sions.

Together these conditions hold institutions—
public or private—and decision makers in them
“accountable for the reasonableness” of the limits
they set. All must engage in a process of establish-
ing their credentials for fair decision making about
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such fundamental matters every time they make
such a decision. Whether in public or mixed sys-
tems, establishing the accountability of decision
makers to those affected by their decisions is the
only way to show, over time, that arguably fair de-
cisions are being made and that those making
them have established a procedure we should view
as legitimate. This is not to say that public partici-
pation is an essential ingredient of the process in
either public or mixed systems, but the account-
ability to the public in both cases is necessary to fa-
cilitate broader democratic processes that regulate
the system.

In many public systems the reasoning that lies
behind decisions that affect the length of queues—
a rationing device—are inscrutable to the public.
They are made in a “black box” of budgetary deci-
sions. Queues may then be adjusted if the public
complains too much—there is this kind of ac-
countability to the squeaky wheel. But there is in
general too little accountability of the sort de-
manded by the four conditions I describe (Ham
and Packard 1998; Coulter and Ham 2000). Only
through such accountability and the way in which
it facilitates or enables a broader social deliberation
will there be a wider perception that rationing de-
cisions are fair and are made through an exercise of
legitimate authority.

One issue facing this “process” approach to ra-
tioning seem to be more problematic in public sys-
tems than it does in mixed ones. In a mixed system
two different insurers or health plans might arrive
at different judgments about what limits to set. I
have suggested both might be “right” if their deci-
sions are the results of fair procedures (Daniels and
Sabin 1998b). The anomaly is that some patients
will then have access to services that others will not
have, and this might seem to violate a formal con-
straint on fairness, that society treat like cases sim-
ilarly. In a mixed system we might see this varia-
tion as a price we pay for whatever virtues (if any)
the mixed system brings (the variation might ulti-
mately lead us to better decisions over time). In a
public system, however, such variation, e.g., be-
tween districts, might seem more objectionable if
all are governed by the same public legislation and
funding. Still, despite such anomalies, fair process
may be the best we can do wherever we have no
prior consensus on fair outcomes.

Concluding Remarks

A comprehensive approach to justice, health and
healthcare must address all three questions I have
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discussed. My extension of Rawls’s theory of justice
to health and healthcare provides a way to link an-
swers to the first and second questions. There are
three ways in which Rawls’s theory also provides
support for my approach to the third question.
First, I propose that we use a fair process to arrive
at what is fair in rationing, since we lack prior con-
sensus on the relevant distributive principles. This
retreat to procedural justice is at the heart of
Rawls’s own invocation of his version of a social
contract. Second, Rawls places great emphasis on
the importance of publicity as a constraint on theo-
ries of justice. Principles of justice and the grounds
for them must be publicly acknowledged. This
constraint is central to the conditions that establish
accountability for reasonableness. Finally, Rawls
develops the view that “public reason” must con-
strain the content of public deliberations and deci-
sions about fundamental matters of justice, avoid-
ing special considerations that might be elements
of the comprehensive moral views that people hold
(Rawls 1993). Accountability for reasonableness
pushes decision makers toward finding reasons all
can agree are relevant to the goals of cooperative
health delivery schemes. In this way accountability
for reasonableness promotes the democratic delib-
eration that Rawls also advocates.

In pointing out these connections, I am not
suggesting that this is the only approach to devel-
oping a theory of justice that applies to all aspects
of health and healthcare. Indeed, I have pointed to
other theories that converge in practice and to
some extent in theory with the approach adopted
here. I am proposing that concerns about justice
and fairness in health policy should look to politi-
cal philosophy for guidance and that some specific
guidance is forthcoming. At the very same time,
seeing how we have to modify and refine work in
political philosophy if it is to apply to real issues in
the world suggests that we should abandon the
unidirectional implications of the term “applied
ethics” or “applied political philosophy” (Daniels
1996b).
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